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~ '!i= (File No.) : V2(STC)56 /North/Appeals/ 2017-18 / / [i;6'3 ,Jo (tQ-'.3
~~~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 336-17-18

~(Date): 23-Feb-2018 -;,fRT ~ cfi'r ~ (Date of issue):_---"=:_.L/...;~L/-,

8ft 5a ~fcfi"{, 3TI¥ (~-II) mu 'Cfl1t:I"
Passed by Shri Uma Shanker, Commissioner (Appeals)

T 3TgEh, is4tar 3eura grcn, (Gi-VII), 3#Tara4I 3T, 31lg#In rr arr
ape 3teer ifainl sf@a

Arising out of Order-In-Original No Div-VII/North/28-A/Refund/Gitaben/17-18 Dated:
06/10/2017

issued by: Deputy Commissioner Central Excise (Div-VII), Ahmedabad North

"El" j-j4"1(>Jclict~/~klc.tl&l cflf ~™ LJcTT (Name & Address of the Appellant/Respondent)

Mis Geetaben Jigneshkumar Patel

as& arfh z 3rd 3mer arias 3ra awar k a a z 3er h fa zrnfeff ##a
aarrw Tara 3f@part at .3fClt;T m gTtarUr 3la II h nar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

llfficf~ cpJ"1_¥R)'!ffUT~ :
Revision application to Government of India:

(1) (en) (a) a4tz 3euIa rea 3rf@fear 1994 m'r mT 3mc'f ~ ~ df"C!" 'iFfldiill h a ii wr@l 1/.lRT
cji]" 3Q"-</.TRT m Q"l!fcff~ m .3tctm=f wrtra=rur~ ~ ~. llfficf 'fRcnR, rcm ~.~
fctlllm, alsf ifs, far tr raa,i mi, a& fee6ft-110001 cn1" cl=l'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@) z4f m RR zif h marsa zrfe al fn# a:isRJII.J. m ~ ctiR@.-l cR" m fclml"
gisrar au cisran iim snra °§Q" ;J=JTJT CA", m ~~ m a:i°SR a ag ffr arqa
i zn fas#raisra ii tm #r #far aharr ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one wareho1:1se to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3if snaa #6t unraa zye gram # fg utst Rer al n{ & sit ha srr sit sa
tITTT ~ ~ w :r~ ~. ~- * wxr -qrmr err "fllflf. tR m ~ :rt fcrrn~ (rf.2) 199s
tfRT 109 IDxf~- ~ 1N "ITTI

(d

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4tu snraa gen (or@a) Pura8, 2001 cB" ~ 9 cB" 3fc'l<@ fqPff4isc ffl fflT ~-8 "# at ufzii
:rt, )fa srar a uR arr hf fafl ·"BIB cB" '41m ~-3fflf ~ ~ 3fflT c#l" ~-~
qfji arr fr 3mla fhzn uitr alR;Israrr s. ml qngff irsfa nr 35-z i
mfur -ct)- cB" :fR'lR cB" ~ cB" W~ i'r3TR-6 'cfTC'fR c#l" fild ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE/\, 1944, under Major Head ofAccount.

0..

(2) RfclG-J.-i ~- #r uf iaa an ya Gar q) zna cJJli mm m 200/- tifm :P@"R
c#1" \1JTq 3tR ui viva a gs cal a snrr st "ITT 1 ooo / - c#l" ffi :P@"R c#l" \1JTq I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ftr zca, 4hr sgiai zyca g hara 3r4tr =urn@raw JR rat.-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah 6ra yca 3rf@fr, 1944 c#l" tfRT 35-#1"/35-~ cB"~:

Under Section 358/ 35Eof CEA, 1944 an appeal lies to:- Q
asffasr qczuiat a vi«if@r ftma fir zgca, #hr sari zyea vi tara sf)tr nrznf@raw
at fasts q)feare fa i. 3. 3ffi. #. gm, { fc# at vi

the special ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. PEiram, New Delhi-1 in all matters rel9ting to classification valuation and.

0@faRsla qRiBct 2 (1) cp aa; 3IT 'cB" a@TcIT #t 3rf, sr@al #maft zyes, #tz
6qra yea g hara sr@arr mrmrf@raw (Rrbc) #l 4ea er 4lf8at, 3rsnerar i sit20, g
#ca 1Ruz rue, aunt =a, 3lt3l-!cMlct;__3B0016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ah 6nlar zyc (r4la) Pura8h, 2001 c#l" tfRT 6 * ~ ~ ~-~-3 :rt mm ~~
a7fl#hr -7nf@rasoialt nu{ srfla a~- 3l1f@ ~ -nr -~ c#l" . 'cfR~-~- _\l'f"ITT \R9N ~
c#l" mTir, ans at nir it +z 3ITifq; 5 "clrur m~ cJJli % cffit ~ ,,.1-!:l0P7.'.'.-:-~~~
stfl ost sra zya«ans # it, snsr 61 #ii sirmn ran gfrnrg s afarso_rig's,at
~5000/..:.. ffi~ wfl" I l"Gi6f UTT« zyca #l , ans #t · mrr it rrrn ·rznr jifi,5 so
ala zut Uqa unr & ai q; 1oooo/- #la 3hurt ±hf c#l" tifm xit31llch, xfutx-c1x 'cB" rfP=f\~-! \. . t . . ·: }'- t;

t -. - .. •• I ~···...+

(a)

(2)

(b)
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aIfha a ruesq i viier #st i:i'fm I <16~ '3"'f:f ~-e.:rFr-# fa,4 77Ra ml4aa eta a #a at
~ cBT "ITT urm "i3<m~ '¢1" ifm ft.QIB % I , ' .

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) ufe z am?r i a pa sr?vii r mar sr % a r@a sitar # fu #hr r grarr 3qja
ar a far utar a1Ry gda# st gg sf fa far qt arf aa a fg zaenferf r4lftza
nrnTf@raw al ya 3r4la n #34hral al ya am4a fhu unrar &t
In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 11Ire1 gca. tf@,fzu 197o zqen igilf@r #t~-1 cB" 3W@' frr~ ~-~~-~<TT
pa mat zrenRenf fufu q@rat a 3mar i a r@ta #l a if u .o.so ha an 1rn11 yes

) fee «+rr anfeg i

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa oil if@ri ii at Rian1 av#a frii 6l sit ft zn anffa fur urat ut ft zgea,
~'3cll I«a zyea vi hara ar@#tr nan@raw (atuffa@,) fz1, 1982 if frrf%cr· ~ I ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr zyen, a#tu Gr« zgca vi hara 3r9tr nrznf@raw (Rrec), 4fa 37flat a nr
a#car riiar.(Demand) gd is (Penalty)T 1o% qasa war 3rf@art? lzri# , 3rfraaapaGT 1o#ts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~~3trnlm~~ 3Rfcllc,, ~r@rn"~"c!icWT~'JTI"JT"(Duty Demanded) -
.:, .

(i) (Section) is 1DhazreefRrif@r;
(ii) fwrr~~~ cfi'l"mw;
(iii) #a&dz3hefer#ifafr 6 hsaa hr rf@.

> zrzrasm 'if@a3rt' rzt sasar#aca '#, 374hr' arRra at a#fez ua ~Ithra:rr f&'m "of<ITi .
"· " .:, . "

For an appeal to be filed beforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pr~-deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,·1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and :service Tax, "Duty demanded" shall include:
(i) : amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z caof ik ,zr a2r a 4fr 3rt 4f@eraswr a var szi yeas srzrar frca zr av faff@a ta) sirf
arr arcs # 10% 3r·rarer w at szi tar avs faa1fa zt aa vs h 10% 37ratsw Rt s .faf'?co.::, .:, . . .::, , . •· .... ..........:.<~ :J'\

' . . ~~
In view of above, an appeal agairjlst this order shall lie before the Tribunal on payment of 10{¾>¥' ,
of the duty demanded where duty or duty and penalty are in dispute, or penalty,where pen@)/]
alone IS in dispute. \·> . ~~-...-::.,~· ··v/

'
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ORDER-IN-APPEAL

Geetaben Jigneshkumar Patel, B.No.5, Sudarshan Society, Part 1-2, •

Naranpura, Ahmedabad - 380 013 (hereinafter referred to as 'the appellant') was

registered with Service Tax department as non assessee holding code

No.AHPPP4785MSE001. The appellant had filed refund claims of Rs.8,77,684/- on

2310612017 on the ground that she had made a booking for Bunglow No. C-13 in pre

construction scheme named 'Venetian Villas' situated at village: Shilaj, Taluka: Daskroi,

District: Ahmedabad with Mis Axis Infrastructure, Ahmedabad but before the final

payment, she had cancelled the pre-booked bunglow. During the pre-booking, the

appellant had paid consideration in advance with Service Tax to Mis Axis Infrastructure

but on cancellation, she got refund of the consideration from Mis Axis Infrastructure

without Service Tax. When the Service was not complete, whatever Service Tax was

paid by the appellant was required to be refunded as Mis Axis Infrastructure had

deposited the Service Tax amount into the Government account. The refund claim was
decided vide Order-in-original No.Div-VII/North/28-A/Refund/GitaBen/17-18 dated

06/10/2017 (hereinafter referred to as 'the impugned order') passed by the Deputy 0
Commissioner, GST, Division-VII, Ahmedabad North, where the claim has been

rejected on the ground that complete documents were not submitted by the appellant

and on the basis of the report of the jurisdictional Range officer that as per Ledger

Account of Mis Axis Infrastructure in respect of the appellant, the. debit and credit

amount was tallying and thus it appeared that the appellant had received the full amount

from Mis Axis Infrastructure and there appeared to be no scope for refund.

2. The main contention of the appellant in the grounds of appeal is that as the

Bunglow booked prior to construction was cancelled, no Service was received by the
appellant, whereas as regards the payment of consideration to Mis Axis Infrastructure

along with Service Tax, on cancellation, the appellant had been paid only the amount of

consideration and not the quantum of Service Tax paid as Mis Axis had deposited the Q
Service Tax amount in the Government account. This was the reason that the appellant

was claiming refund of Service Tax.

3. Personal hearing in the appeal was held on 0610212018 that was attended by

Shri Vipul Khandhar, C.A. The learned C.A. reiterated the grounds of appeal. He
submitted a copy of earlier Order-in-appeal and additional submissions consisting of

copies of Allotment Letter, Ledger Account in respect of Mis Axis Infrastructure

Registration receipt, Sa le agreement etc.

4. I have carefully gone through the facts of the case on records and grounds of

appeal filed by the appellant. The only ground adduced by the appellant is that by virtue
of the cancellation of the pre-construction of the bunglow, she had not received any

service and as such she was liable for refund of the Service Taxpaf6om#he,
consideration paid at the time of pre-booking. The adjudicating authority has %4
discussed merits of the ground adduced by the appellant to arrive at a decors1on a " lbjly
whether the appellant was liable to Service Tax or otherwise. The refund claims haves/

"3"
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been rejected only on the ground of deficiency of documents submitted by the appellant.
·;•

Even as regards the remittance made by M/s Axis Infrastructure to the appellant, the

findings in the impugned order is not categorical but holds that it appeared that the

credit and debit entry being tallied, the refund of Service Tax appeared to have been

made to the appellant by M/s Axis Infrastructure. This probability is not supported by

any factual evidence that the refund of Service Tax was actually made to the appellant

by M/s Axis Infrastructure who had deposited Service Tax into the Government account.

There is no mention of any refund claim filed by or sanctioned to M/s Axis Infrastructure

in the impugned order. Thus the impugned order has not discussed the merits of the

claim and hence the appeal is allowed by way of remand to the original authority to

consider the refund claim afresh on merits following the principles of natural justice.

o
6. 34tai aarra#r are 3r4hat ar fRqr 3qt#a a#a far srarel

The appeal filed by the appellant stands disposed of in the above terms. ·a..\~
3)1
(3mr gia)

377z1Fa (379l-£)
2

Date: 23 102. 12018

0

(K.P o )
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.
To
Geetaben Jigneshkumar Patel,
B.Noo.5, Sudarshan Society,
Part 1-2, Naranpura,
Ahmedabad - 380 013.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: VII, Ahmedabad (North).
5. Guard File.
6. P.A.
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